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By Elect roni -c  and Regular  Mai l

R a l p h  I .  L a n c a s t e r ,  J r . ,  E s q .
Pierce Atwood LLP
One Monument Square
Por t l and ,  Ma ine  04101-

Re :  New , Je rsey  v .  De laware ,  No .  I 34 ,  Or ig ina l
Case Management Order No. '7

Dear  Mr .  Lancas te r :

In  accordance wi th  your  j -nst ruct ions,  New Jersey
respect fu l ly  requests that  Case Management  Order  No.  7 be modi f ied
with respect to Paragraph 1 (c) .  That Paragraph now frames the
fo l l ow lng  as  an  i ssue :

Did New ,Jersey lose any
re levant  r ights  conferred
by the Compact  of  1905
through the doct r ine of
n r F s r . r i n f i - o n  a n d
- t l t  v

acqu iescence?

New ,Jersey respect fu l ly  requests that  th is  Paragraph be modi f ied
a s  f o l l o w s :

Did New Jersey or
D e l a w a r e  1 o s e  a n y
rel-evant r iqht.s conferred
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by t .he Compact  of  1905
t.hrough the doctrine of
p r e s c r i p t i o n  a n d
acquiescence?

Whi le  New ,Jersey 's  pos i t ion is  that .  the 1905 Compact  d id
not  g ive Delaware the r ight  to  asser t  jur isd ic t i -on over  pro jecLs on
t.he New .fersey side of the Delaware River, Delaware contends
otherwise.  Given Del -aware 's  pos i t ion,  New Jersey should have the
oppor tuni ty  to  demonstrate that  even i f  Delaware is  correct  that
the 1905 Compact  gave i t  some r ights  on the New Jersey s ide of  the
r j -ver ,  Delaware acquiesced.

Although New .Tersey did not previously frame this j-ssue

to  re fe r  t o  De laware ,  New Je rsey ' s  p lead ings  imp l i c i t l y  ra i sed  the
issue of  prescr ip t ion and acquiescence wi th  respect  to  Delaware.
New ,Jersey s tated in  i ts  Mot ion to  Reopen,  Reply  Br ie f  in  Suppor t
of  Mot ion to  Reopen,  and Br ie f  in  Opposi t ion to  Appointment  of
Specia l  Master  that ,  in  contrast  to  New Jersey,  Delaware d id not
asser t  jur isd ic t ion over  pro jects  on the New Jersey shore l j -ne
w i th in  the  Twe lve  M i le  C i r c le  un t i l  r e la t i ve l y  recen t l y .  See  New
Jersey ' s  b r i e f  i n  suppor t  o f  moL ion  to  reopen  a t  3 ,  9 ,  L2 ,  L4 ,  32
33;  New .Tersey 's  rep ly  br ie f  in  suppor t  o f  mot ion to  reopen at  L2
13 ,  23  -  24 ;  New .Te rsey ' s  b r i e f  i n  oppos i t i on  to  appo in tmen t  o f
spec ia l  mas t .e r  a t  L4  -  17  .

In  addi t ion,  New Jersey asser ted in  those p leadings that ,
based on Delaware 's  pr ior  conduct ,  Delaware shou1d be estopped f rom
now contending that .  the Compact  l imi ts  New Jersey 's  jur isd ic t ion
over  the exerc ise of  r ipar ian r ight .s .  Whi l -e  the doct r ines of
estoppel  and prescr ip t ion and acquiescence are not  j -dent ica l - ,  they
are both based on the theory that  a  par ty 's  conduct  can e l imj -nate
r ights  i t  o therwise might  have.  Accord ingly ,  New ,Jersey
respect fu l ly  submits  that  i t  would be appropr ia te and consis tent
wi th  i ts  pr ior  p leadings to  modi fy  Paragraph 1 (c)  to  refer  to
Delaware as well- as to New ,Jersey with regard to the doctrj-ne of
prescr ip t ion and acquiescence.



Thank you for your considerat. ion of this

Respec t fu l lY ,

ZULIMA V. FARBER
ATTORNEY GENERAL
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requestr .

OF NEW JERSEY
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Rachel HorowiLz J
DeputY AttorneY General

c :  Dav id  F rede r i ck ,  Esq .  (by  e lec t ron i c  and  regu la r  ma i l )
Co l l i ns  Se i t . z ,  Ese .  (by  e lec t ron i c  and  regu la r  ma i l )


